STATE OF NEW YORK
STATE EDUCATION DEPARTMENT

Johannes C. Wille,

VERIFIED PETITION

Petitioner,

In the Matter of Illegal
Resolution to Create and
Fund Unnecessary Reserve
for Liability Claims

v.
Board of Education,
Katonah-Lewisboro Union
Free School District,
Respondent

1.

Petitioner, Johannes C. Wille, resides at 109 Lockwood Road,
South Salem, NY 10590 and is a taxpayer in the Katonah Lewisboro
Union Free School District (hereinafter KLSD).

2.

Respondent Board of Education (hereinafter BOE) of the KLSD is
charged with among other duties, faithfully carrying out the laws
of the State of New York in its management and oversight role of
KLSD in compliance with Real Property Tax Law Section 1318
(hereinafter RPTL 1318.

3.

BOE’s legal duties include, but are not limited to, (a)
preparation of honest annual budgets based on timely, accurate
data and (b) application of year-end unexpended funds to reduce
the subsequent year’s tax levy.

4.

The BOE failed to comply with RPTL 1318 insofar as it failed to
determine accurately 2012-13 budget surplus which deprived KLSD
taxpayers’ appropriate reduction in the 2013-14 tax levy.
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5.

At least $808,500 that under RPTL 1318 should have been applied
to reduce the 2013-14 tax levy under RPTL 1318 instead was
retroactively designated to the June 30, 2013 fund balance in a
heretofore non-existent “Reserve for Liability Claims”
(hereinafter “Liability Reserve”).

6.

This financial transaction in a September 12, 2013 BOE resolution
occurred after the deadline for such transactions in violation of
law and Commissioner’s Decisions.

7.

For the benefit of the taxpayer and in order to seek compliance
with the law, Petitioner demands a reversal of this financial
malfeasance by the hands of respondent BOE.

TIMELINE OF EVENTS LEADING UP TO THE ILLEGAL
CREATION OF THE ‘RESERVE FOR LIABILITY CLAIMS’ ON SEPTEMBER 12, 2013
8.

JUNE 20, 2013: Respondent approves “General Fund Status
Reports for the Period of 7/1/2012 through 5/31/13” and files
same with KLSD district Clerk.

Among the reports approved is

a one-page ‘TRIAL BALANCE-FUND: A GENERAL FUND 07/01/12 –
5/31/13” (see exhibit 1).

Included are several asset codes

for designated reserves, among which are: ‘unemployment
insurance’ (A815), ‘encumbrances’ (A821), ‘retirement
contributions’ (A827), ‘tax certiorari’ (A864). And ‘employee
benefits’ (A867).
9.

JUNE 30, 2013: budgetary appropriations and revenues close for
KLSD.

10.

JULY-AUGUST 2013: Respondent BOE meetings occur on July 3,
August 5, August 12 and August 26.

In none of these meetings

does respondent BOE see, much less approve, a resolution
In the Matter of Illegal Resolution to Create and Fund Unnecessary
Reserve for Liability Claims - 2

relative to “General Fund Status Reports for 07/01/12 6/30/13” some sixty days after the June 30, 2013 fiscal close.
11.

AUGUST 5, 2013: Respondent BOE passes ‘Resolution Regarding
Tax-Levy for the 2013-14 School Year” to designate $2,704,012
to the 2012-14 tax levy as a return of “surplus funds” without
a record or submitted KLSD Treasurer’s report as to the true
June 30, 2013 fund balance.

12.

(See exhibit 2)

August 30, 2013: At 3:09 PM, district prints one-page “TRIAL
BALANCE-FUND: A GENERAL FUND 7/1/12-6/30/13”.

In this 6/30/13

fund balance report a new designated reserve appears:
“Account A862 RESERVE FOR LIABILITY CLAIMS” in the amount of
$808,500. (see exhibit 4)
13.

September 12, 2013 BOE Meeting: respondent BOE passes two
resolutions: first, to accept treasurer’s reports that
includes the “TRIAL BALANCE-FUND: A GENERAL FUND 07/01/1206/30/13”; and, secondly, on the advice of BOE counsel,
Ingerman Smith, to establish a “Reserve for Liability Claims”
in an amount “not to exceed $900,000”. (see exhibit 3 and
exhibit 4)

14.

October 3, 2013 BOE Meeting:

BOE passes resolution to accept

KLSD’s Independent Audit for June 30, 2013 [herein AUDIT].
The AUDIT states the June 30, 2013 Excess of Revenues over
Expenditures (or year-end surplus) of $4,574,004. Included in
the list of designated reserves is the aforementioned
Liability Reserve for $808,500.

This Liability Reserve was

improperly included in the Audit because the Liability Reserve
was not created during the 2012-2013 audit period ending June
30, 2013. It was authorized and funded by the BOE on September
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12, 2013, seventy-four days after the close of the 2012-2013
school year! (see exhibit 5 and exhibit 6)

WHY THE RESERVE FOR LIABILITY CLAIMS IS FUNDED ILLEGALLY
WITH 2012-13 BUDGET SURPLUS AND CREATED WITHOUT PROPER LEGAL
FOUNDATION.
15.

Upon information and belief, according to RPTL section 1318
and Commissioner’s Decisions, if surplus funds are to be used
to establish a reserve fund, the reserve fund should be
created before the tax levy (Appeal of Mills, 34 Ed Dept Rep
92, Decision No. 13,243).

16.

Upon information and belief, based on RPTL section 1318 and
Commissioner’s Decisions, a school district cannot hold
surplus funds indefinitely in anticipation of establishing a
reserve fund. (ibid.)

BOE, in fact, did just this by

assigning “up to $900,000” of 2012-13 surplus on September 12,
2013 to the new insurance Liability Reserve.
17.

Upon information and belief, based on Commissioner’s Decisions
and law, a BOE is charged with monitoring its budgets to avoid
unnecessary surplus which creates an undue burden on the
petitioner and other district taxpayers.

18.

Respondent BOE created and funded its “Reserve for Liability
Claims” with $808,500 of 2012-2013 budget surplus
surreptitiously on August 30, 2012 and officially on 9/12/13-seventy-four days after the close of the 2012-13 fiscal year
in violation of law.

19.

The Reserve for Liability Claims resolution fails in three
aspects: (a) the source of funds is unstated; (b) instead of
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specifying the exact amount to be appropriated to the
Liability Reserve, the amount stated is ‘up to $900,000”; and
(c) it fails to identify the specific liability claims the
Reserve for Liability Claims might cover, when they occurred,
and their respective estimated costs.
20.

The accounting and administrative procedures by the respondent
BOE used in the formation and in the funding of the Reserve
for Liability Claims are unacceptable to petitioner from this
Board of Education who has in its employ highly compensated
administrators and experienced legal counsel, Ingerman Smith.

21.

Apart from the illegal funding of the Reserve for Liability
Claims, its very authorization fails to conform to the very
statute respondent cites in the September 12, 2013 resolution,
“Education Law Section 1709 paragraph 8-c.”

22.

Section 1709 paragraph 8c states, in relevant part, that the
an Insurance Reserve is to fund “amounts necessary to cover
incurred but unsettled claims or suits…[or for] expenses in
connections therewith to pay insurance premiums for insurance
policies purchased to insure subsequent losses in areas
previously self-insured, in the event of dissolution of the
self-insurance plan.” This section authorizes an insurance
reserve for a district that has been self-insuring which is
not true of KLSD.

23.

The AUDIT states that the BOE is part of an insurance
reciprocal in operation since 1989 “to provide general
liability, school board legal liability, auto liability and
auto physical damage coverage, excess insurance, equipment
floaters, boilers and machinery insurance and all risk
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building and contents.

In addition, as part of the reciprocal

program, crime and bond coverage will be purchased from
commercial carriers and be available to the subscriber
districts.” (see exhibit 7, p. 48 AUDIT)
24.

The BOE resolution to form this Reserve for Liability Claims
dispenses with a legal rationale for its creation opting
instead to cite its Ingeman Smith’s advice that “it is
appropriate.” (see exhibit 4)

25.

Petitioner re-asserts it is: (a) not ‘appropriate’ nor proper
to create a designated reserve in a fiscal year that closed
seventy-four days earlier, (b) not appropriate to establish a
designated reserve for imagined liability claims that would
already be defended and indemnified with the district’s
existing insurance plans.

26.

Given that the BOE contractually transfers all its ‘insurance
risk’ to the reciprocal, there is no logical or legal
justification for its creation, much less funding with
$800,500 of taxpayer surplus that otherwise would have been
returned justly in the subsequent 2013-2014 tax levy.

27.

The creation and funding of the Insurance Reserve with
$808,500 of 2012-13 budget surplus necessarily implies that
the stated June 30, 2013 budget surplus in the AUDIT is
understated by this same amount or $808,500.

28.

Were not the Insurance Reserve funded on August 30, 2013 (per
the general fund statement) and subsequent September 12, 2013
resolution, the year-end surplus would be $4,574,004 plus
$808,500 or $5,374,504.
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WHEREFORE, the BOE willfully ignored its legal obligation to
monitor fund balance and calculate in a reasonable time its true
June 30, 2013 fund balance, the BOE withheld at least $808,500 in
additional 2012-13 surplus from the 2013-14 levy and parked this
enormous amount in an ill-advised and unnecessary Insurance Reserve
effective June 30, 2013 that was itself funded illegally by the
September 12, 2013 resolution, Petitioner respectfully requests

the

following relief, that the Commissioner order respondent BOE:
a) to dissolve immediately the Reserve for Liability Claims and
return all funds to the proximate tax levy; or do so as soon
as is otherwise possible;
b) to have its independent auditor restate the June 30, 2013
general fund balance to reflect the true fund balance to
include the illegally appropriated $808,500; or at a minimum,
note this controversy with corrections/notes to in the June
30, 2014 Independent Audit.
c) To faithfully follow the law in all respects in its accounting
and in preparation of the tax levies such that it accurately
reflects the District’s true financial status.
d) And, finally, to correctly issue tax levy resolutions in
accordance with the law and Commissioner’s direction.
e) Such other and further relief as may be just in this
situation.
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Dated

/

/

Johannes C. Wille, Petitioner pro-se
109 Lockwood Rd.
South Salem, NY 10590
(914)-533-2096
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SCHEDULE OF EXHIBITS FOR:

Johannes C. Wille v. KLSD In the Matter of Illegal Resolution to Create
and Fund Unnecessary Reserve for Liability Claims

Exhibit 1:

Trial Balance 7/1/12-5/31/13 from 6/12/2013

Exhibit 2:

BOE Resolution Regarding Tax Levy dated 8/5/13

Exhibit 3:

Trial Balance 7/1/12– 6/30/13 dated 8/30/13

Exhibit 4:

BOE Resolution Regarding Establishment of Reserve for Liability Claims dated 9/12/13

Exhibit 5:

P. 21 of Independent Audit for 6/30/13 “Statement of Revenue, Expenditures and
Changes in Fund Balance”

Exhibit 6:

P. 16 of Independent Audit for 6/30/13 “Statement of Net Position”

Exhibit 7:

P. 48 of Independent Audit for 6/30/13 “C. Risk Management”

