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Al a term of the Supreme Court of the State
of New York, held in and for the County of
Westchester at the Courthouse located at
111 Dr. Martin Luther King, Jr., Blvd.,
White Plains, New York on the_J day of
August 2017,

PRESENT:

Hon. Sam D, Walker
18C.
X

THEA D. FRY, .
- = emer T mmmee—itw i e T alm ‘a NI i S T g AL S S et Y SO i o % -

Plaintiff, ORDER
-against- . : Index No.: 69308/15

MARY ANN CARR and all persons
unknown claiming a legal or equitable
right, title, estate, lien or interest in the
real propesty described herein,

Defendant.
- X

The Court having signed an Order on June 8, 2017, appointing Massimo DiFabio as
Referee to immediately sE.Il the subject property in dispute in the above captioned action, to wit,
105-H Nottingham Road, Bedford Hills, New York 10509, and to compute the amount due the
parties,and to hold in escrow the proceeds of the sale peading the outcome of a hearing to
—one = Setermine the rights of the parties. As the Order.did not specify the mechanics of how Mr., . _ .
DiFabio was to sell the property and what his fee for services should be, a conference call was
- = conducted on August 17, 2017, with the Court to resolve these issues and it is now hereby;. .
ORDERED, that the Referee shail immediately proceed to aversee the sale of the subject
property including the obtaining of the services of a real estate broker-to list and sell the subject -

property located at 105-H Nottingham Road, Bedford Hills, New York 10509, and also known as
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section 60.10, block 6 and lot 33.125, at the highest price possible so as to maximize the benefit
to the parties; and it is further :
ORDERED, that the Referee shall compute the amount due the parties; and it is further
ORDERED, that the Referee shall hold in escrow the proceeds of the sale pending the

outcome of a hearing to determine the rights of the parties; and it is further

ORDERED, that the Referee shall bepaid the of $1,500.00 as and for his services as 1) f

- B =Refereer ~ -« w= == 2 mmen : '-Q : Pt VR S e - g f
/(iéx/—«/ |
%::.(Sam D. Walker !
18.C. .
Approved as to form and substance:
- e
/ Massimo DiFabio |
Wi e ‘_’7

Matthew P.

mey for, efmdant [/
William V. Cally ;
Attomney for Plaintiff . / : AT
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To commence the statutory
time for appeals as of right
(CPLR 5513ja]), you are
advised to serve a copy

of this order, with notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
PRESENT: HON. SAM D. WALKER, J.S.C.
X .

THEA D. FRY

Index No.: 69308/15
DECISION & ORDER
Motion Sequence 1

Plaintiff,
-against-

MARY ANN CARR and all persons
unknown claiming a legal or equitable
right, title estate, lien or interest in the
real property described herein,

Defendant.
X

The following papers numbered 1 through 32 were received and considered in

connection with the above-captioned matter:

PAPERS ' NUMBERED
Notice of Motion/Affirmation/Affidavit/ Exhibit A-V 1-25
Memorandum of Law in Support of Motion 26
Affirmation in Opposition/Affidavit/Exhibit A-C ; 27-31

‘ 32

Reply Affirmation
Plaintiff moves for an Order striking Defendant's Answer and Counterclaim; for

partial summary judgment for partition by sale of real property in dispute; for. an
immediaté hearing to be scheduled to determine Plaintiffs rights and interest in the
subject property; to obtain a judgment against defendant secured by a lien against
Defendant’s interest in the property or proceeds from the sale of the property for all of

the monies Plaintiff has expended for the purchase, maintenance and upkeep of the
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property inclusive of the down payment and purchase price, taxes, insurance,
maintenance fees and charges, unpaid rent, etc.; and for an award of legal fees and
costs. :

Plaintiff alleges that she entered into a contract to purchase a condo in Bedford
Hills, NY, assist a friend and her teenage daughter who were about to be evicted from
their apartment. Plaintiff stated that she agreed to loan Defendant t_he down payment for
the condo with the understanding that Defendant would obtain a mortgage for the
remaining balance of the purchase price. Thereafter, Defendant would bg solely
responsible for the mortgage payments, maintenance fees, taxes, insurance and utilities
for the premises.

Plaintiff further alleges that Defendant was not able to qualify for the mortgage
and as a result Plaintiff lent her the remaining money, totaling $230,541.74, required to
complete the purchase. As a condition of this loan, it was agreed that Plaintiff would be
the deeded owner and once Defendant obtained a mortgage she would purchase the
condo from Plaintiff, after which Defendant would become the deeded owner of the
condo. Despite the parties’ agreement, the deed that was recorded had botﬁ Plaintiff's
and Defendant's name as joint tenants with a right to survivorship. This was in complete

- contradiction to the language in the contract of sale and the written agreement entered
into by the parties. Defendant's name was added to the contract as a joint tenant, and
on the deed as a joint tenant with rights to survivorship. Neither change was consented
to nor initialed by Plaintiff.

The written agreement entered into by the parties stated that the money Plaintiff

used for the purchase was a loan to Defendant and that Defendant would repay the
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