| NDEX NO. 69308/ 2015 i

NYSCEF DOC. NO 19 _ RECEI VED NYSCEF: 09/01/2016 -

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
o e e — X
THEA D. FRY, -
Plaintiff, NOTICE OF MOTION
FOR PARTIAL
SUMMARY JUDGMENT
-against-
Index No.: 69308/15
MARY ANN CARR and all persons
unknown claiming a legal or equitable
right, title estate, lien or interest in the
real property described herein,
Defendant(s).
........ - S— X

PLEASE TAKE NOTICE, that upon the annexed Affidavit of THEA D. FRY, sworn to i

before me this 30th day of August, 2016, the Affirmation of William V. Cally, Esq., dated
August 29th, 2016, and upon all of the pleadings and proceedings had herein, the Plaintiff will
move this Court at the Westchester County Courthouse, 111 Dr. Martin Luther King, Jr.
Boulevard, White Plains, New York 10601, on the 18th day of October, 2016 at 9:30 o’clock in
the forenoon of that day or as soon thereafter as counsel can be heard, for an Order:

1. Striking Defendant’s Answer and dismissing her Affirmative Defenses and
Counterclaims pursuant to CPLR §3126 and §3211(11)(b);

2. Scheduling an immediate hearing to determine the respective rights and interests of the
parties in the subject property pursuant to CPLR §3211(11)(c) and §3212(c);

3. Partial summary judgment for partition by sale pursuant to CPLR. §3212(e} and
ordering the immediate sale of the subject property and for said proceeds to be held in escrow;

4, Granting a judgment against Defendant for Plaintiff’s costs and expenses of purchasing
the property at issue including the down payment, purchase price with adjustments; closing costs,

attorneys fees, inspection fees and title costs totaling $230,451.74, with interest at the statutory
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rate of nine (9%) percent per annum from the date of the purchase, which judgment shall be
secured by a lien on the Defendant’s interest in the real property or proceeds of the sale of the
real property;

5. Granting a judgment against Defendant for Plaintiff’s costs and expenses in
maintaining and preserving the property for the benefit of both Plaintiff and Defendant, in an
amount according to proof, but at least in the sum of $23,388.18, which includes the costs for
maintenance fees, taxes, insurance, home improvements and related disbursements of time,
materials and supplies, with interest at the statutory rate of nine (9%) percent per annum from the
date of each expenditure, which judgment shall be secured by a lien on the Defendant’s interest
in the real property or proceeds of the sale of the real property;

6. Granting a judgment against Defendant for unpaid interest on the loan Plaintiff
provided her pursuant to the parties agreement in the sum of $44,848.29, with interest at the
statutory rate of nine (9%) percent per annum from the date of her last payment, which judgment
shall be secured by a lien on the Defendant’s interest in the real property or proceeds of the sale
of the real property;

7. Granting a judgment against Defendant for an award of legal fees, title costs and the
costs, expenses and disbursements of this litigation and for any other additional costs and fees of
partition including the costs and expenses of a sale, which judgment shall be secured by alien on
the Defendant’s interest in the real property or proceeds of the sale of the real property;

8. That it be adjudged by said sale and conveyance pursuant thereto, that the Plaintiff and
Defendant and all unknown persons claiming through or under them subsequent to the filing of
the notice of pendency of this action, be barred of all right, title and interest in said premises in

possession, reversion, remainder or otherwise;
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9. Granting an accounting to be completed of the Defendant’s expenditures for the
payment of the costs and expenses for the purchase of the property at issue and for the costs and
expenses in maintaining and preserving the property for the benefit of both Plaintiff and
Defendant since its purchase, Upon completion of said accounting, there shall be paid out of the
proceeds of the sale such sum or sums as shall be ascertained to be due to the Defendant, if any;,

10. Granting that if there be any residue of money arising from the sale of the property
after having first satisfied Plaintiff’s claims, it be divided and paid, one half to Plaintiff and one
half to Defendant; and for

11. Such other and further relief as to this Court may seem just and proper.

PLEASE TAKE FURTHER NOTICE, that pursuant to the Trial Readiness Order and
Referee Report dated July 18, 2016, answering papers, if any, are to be served via NYSCEF
within 30 days of service of the motion papers; and reply papers, if any, must be served via
NYSCEF within 10 days following service of any opposition papers.

Dated: White Plains, New York
August 30th, 2016
Your, etc.
The Law Firm of William V., Cally, P.C.
Attorney(s) for Plaintiff
222 Bloomingdale Road
Suite 303

White Plains, New York 106035
(914) 683-3933

TO: Matthew P. Lipinsky, Esq.
Attorney(s) for Defendant Mary Ann Carr
271 North Avenue
Suite 1009
New Rochelle, New York 10801
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

THEA D. FRY,
Plaintiff, PLAINTIFE’S AFFIDAVIT

IN SUPPORT OF THE MOTION

-against- Index No.: 69308/15

MARY ANN CARR and all persons

unknown claiming a legal or equitable

right, title estate, lien or interest in the

real property described herein,

Defendant(s).
— — S, '
STATE OF NEW YORK )
}s.s.:
COUNTY OF WESTCHESTER }

THEA D. FRY, being duly sworn deposes and says:

1. I am the Plaintiff in the above captioned matter and as such I am fully familiar
with the facts and circumstances of this matter. I submit this Affidavit in support of my
application for an Order striking Defendant’s Answer and Counterclaims; for partial summary
judgment for partition by sale of the real property in dispute; for an immediate hearing to be
scheduled to determine my rights and interest in the subject property; to obtain a Judgment
against Defendant secured by a lien against Defendant’s interest in the property or proceeds from
the sale of the property for all of the monies I have expended for the purchase, maintenance and
upkeep of the property inclusive of the down payment and purchase price, taxes, insurance,
maintenance fees and charges, unpaid rent, etc.; and for an award of legal fees and costs.

Facts
2. I am a widow with no children. I retired from the Chappaqua Central School

District after 40 years of teaching in 1999, Since my retirement, I have volunteered my time as a
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master gardener with Cornell Cooperative Extension, taught GED classes at the maximum
security prison for women at the Bedford Hills Correctional Facility, trained service dogs in the
Puppies Behind Bars program, which provides service dogs for injured veterans that return home
from Iraq and Afghanistan. I also became an active member with the Bedford Democratic
Committee.

3. The Detendant and I became friends about seven (7) years ago. We were both
members of the Bedford Democratic Committee. We became good friends over the ensuing
years. We volunteered with the committee and also socialized with each other and other friends,
We shared meals, visited, shopped and kept in touch through phone calls and e-mails.

4, In or about the early fall of 2013, Defendant advised me that she and her teenage
daughter were being evicted from their apartment. I offered to help them find a new place to live
and even offered to loan her the down payment for a home because Defendant did not have any
savings. The Defendant would then be responsible for obtaining a mortgage and making the
mortgage payments along with the maintenance, taxes, insurance and utilities for the home. (This
was not the first time I had done this for someone. A few years back, I made the same offer to my
nephew as I did for the Defendant using the same basic terms. That being, I would put up
(“loan”) the down payment and my nephew would obtain a mortgage and be responsible for the
costs and upkeep of the unit and my name would go on the deed to secure my loan. Once I was
made whole, my name would come off the deed.) Defendant was surptised by my offer and
quickly agreed. We then proceeded to look for a condo or co-op in the Bedford area so her
daughter could remain in the same school district. (Fox Lane)

5. Since I was the party providing the down payment, the contract of sale was

naturally only to be in my name, When I signed the contract, in Mr. Lichenstein’s office, only my
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name was typed on the contract. At some point in time, Ms. Carr’s name (Defendant herein) was
added (handwritten) to the contract. There was never any intention or discussion that the condo
was. to be in joint ownership or that there would be rights of survivorship for the Defendant.
Sometime after the closing, I noticed that both of our names were on the deed. (See Exhibit A, a
copy of the contract and memo of sale.)

6. Sometime in October 2013, the contract was fully executed by the Sellers for the
purchase of the property known as 105-H Nottingham Road, Bedford Hills, New York, for the
sum of $225,000.00. I loaned and personally paid the down payment of $11,250.00 as part of our
agreement while Defendant was attempting to obtain a mortgage for the balance of the purchase
price and closing costs as we had agreed. Just as I had done with my nephew.

7. Unfortunately, Defendant’s income was contract based and not based upon an
annual salary. Thus, she did not qualify for a mortgage and could not afford to purchase the
property without more financial assistance from me. We were running out of time due to
Defendant’s eviction and could no longer wait to try and have Defendant obtain a mortgage with
another Bank in her name prior to the scheduled closing of the condo out of fear that we might
lose the property. As such, I once again offered to help Defendant by loaning her the remaining
money required to complete the purchase including all closing costs and adjustments totaling
$219,201.74. In total I spent $230,451,74 for the purchase whereas Defendant did not contribute
any money.

8. As stated above, Defendant and I agreed that I would buy the condo and that
Defendant, shortly thereafter, would obtain a mortgage and purchase the condo back from me.
The intent was that my name would be solely on the deed and that once Defendant obtained a

mortgage she would purchase the condo from me and then remove my name from the deed and
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add her name to the deed. However, things didn’t go as planned. Instead, I solely paid for the

property and the deed that was recorded was in both our names. Even more surprising to me was

that Defendant’s name was added not as a joint tenant but as joint tenant with rights of

survivorship. This was not suppose to happen since I was the only person who paid for the
condo. In fact a closer look at the deed will reveal that the language was hand written on the deed
and initialed by three parties, none of which was me. (See Exhibit B, a copy of the deed.)

9. I testified at my deposition that only my name was to be on the deed since [ was
the only person who had paid for the condo. I retained Mr. Lichenstein to only represent me not
both myself and Defendant at the closing and when I signed the deed only my name was on the
deed. (See Exhibit C, a copy of my deposition transcript of March 8, 2016, pages 28-33.)

10.  Almost immediately after the closing was completed on November 15, 2015,
Defendant and I ratified our agreement, in writing, that the money I used for the purchase of the
condo was a loan to the Defendant, which was to be paid back with interest at 7%, with monthly
payments of $1,661.17. The agreement further stated that Defendant was to obtain a mortgage
and pay me back all of the money [ spent on the purchase plus other miscellaneous monies I
previously loaned to Defendant totaling $237,310.32. A new deed would be prepared transferring
the property to the Defendant from me upon my receipt of full payment from the Defendant. Our
agreement was put in writing and signed and notarized after the closing but before Defendant
moved into the property. (See Exhibit D, a copy of our first agreement.) I confirmed the terms
of our agreement in my deposition testimony found on pages 38-40 of Exhibit C.

11. I further testified at my deposition that Defendant and her daughter were to reside
in the condo in compliance with the conditions I set forth, which was for Defendant to obtain a

mortgage and purchase the property back from me. However, Defendant utterly failed to live up
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to the terms of our agreement. (See pages 41-42 of Ex. C)

12.  Asaresult of Defendant’s failure to abide by our first agreement, we entered into
a second written agreement on July 28, 2015. In this agreement Defendant acknowledged that she
would sign over the condo to me and then rent the property back from me. This would provide
Defendant with additional time to qualify for a mortgage and buy the condo from me as we
previously discussed. (See Exhibit E, a copy of the second agreement.) Also see pages 45-47 of
Ex. C, wherein I testified at my deposition to the circumstances surrounding the second
agreement.

13.  Defendant failed to comply with the terms of our second agreement in that she
refused to sign the transfer documents to give me sole ownership and she failed to pay me rent
for her use and occupancy of the unit.

14, Tt was obvious to me at this time that Defendant had no intention of complying
with our agreements and that I was being taken advantage of. Prior to seeking legal advice, I
repeatedly asked Defendant to sign over her interest in the property to me. She refused. I then
contacted Mr. Lichenstein in August 2015 and asked him to prepare the necessary transfer
documents so as to transfer to me sole ownership of the condo as both Defendant and I intended
in the first place,

15.  Once again, Defendant refused to cooperate and sign the fransfer docs. (See
Exhibit F, a copy of the transfer papers prepared by Mr. Lichenstein.) It was around this time
that T was advised to retain an attorney to help resolve this dispute. Needless to say my friendship
with Defendant soured around this time (August/September 2015) to such a degree that we do
not see or speak with each other thereby making it impossible to co-own this property.

Thereafter, I met with and retained Mr. Cally in October 2015.
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16. In addition to paying for the condo, I also paid for all of the taxes, insurance and
maintenance fees associated with the condo. Defendant was suppose to pay these fees but she
was negligent in doing so despite the fact that I was “loaning” her the money to pay these
expenses so she could build up her credit to enable her to obtain a mortgage.

17.  As aresult of her inability to pay the bills timely and to protect my interest in the
unit, I have been paying all of the bills associated with the condo (not utilities) directly. At the
time of the filing of this action I paid a total of $15.002.77 in taxes, insurance, maintenance fees,
home improvements and related disbursements of time, materials and supplies. Since the
commencement I have paid an additional $8.385.41 in those fees for a total of $23,388.18.
Whereas, Defendant has not made a single payment toward those expenses from her separate
property or income since the purchase of the condo in November 2013.

18.  As if'the above expenditures were not enough, I provided a “loan” to Defendant in
the sum of $12,000.00 in 2015 for her and her daughter’s personal living expenses. In addition, I
also provided her loans in 2013 of $6,858.58 and in 2014 of $4,712.30, for a total of $23,570.88.
To date, Defendant has not repaid me any of the money { loaned her. (See Ex. C, pages 55-38.)

19.  Defendant has lived for “free” since the purchase of the condo in November 2013,
Defendant has failed to live up to the terms of our agreements and has failed to pay rent and for
any of the expenses attendant to maintaining the condo. In fact, based upon our first agreement,
Defendant also owes me interest payments totaling $54,818.61 (33 mo. x $1,661.17) from
November 2013 thru August 2016 minus 9,970.32 for the six (6) interest payments she made
from January 2014 to June 2014. (See Exhibit G, for copies of Defendant’s interest payment

checks.)
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20.  Inaddition to living for free, the Defendant has caused damages to the owner’s
unit below my unit. On at least three occasions, June 29, 2015, August 16, 2015 and January 24,
2016, the Defendant caused water to overflow into the unit of the owner below my unit. Instead
of resolving the problem, Defendant escalated it by calling the police and falsely claiming that
Mr. Vittorini (the downstairs unit owner) was harassing her. (See Exhibit H, a letter to Plaintiff
from the neighbor and a copy of the police report.} As a result of Defendant’s actions, I had to
pay Mr. Vittorini $175.00 to fix the water damage caused in January 2016.

21.  Furthermore, Defendant allowed two dogs to stay in the unit which is against the
condo rules. While boarding one of the dogs, it urinated on the balcony of my unit and it went
down into the windows of Mr. Vittorini’s unit causing Mr. Viftorini to become very upset.

22.  Clearly Defendant has no regard for her neighbors just as she has no regard for me
or for the money I loaned to her or for the money that I continue to spend to protect my asset, the
condo. In fact, it was through this proceeding that I found out Defendant had an existing
Judgment against her in the sum of $5,381.53 from the Great Seneca Financial Corp. dated June
10, 2014, that was docketed on September 14, 2014. This lien now exists against my condo and
must be satisfied by the Defendant at or before the time the property is sold. (See Exhibit I, a
copy of Schedule B from the title report my attorney ordered on November 9, 2015.)

Defendant’s Deposition Testimony

23,  Ifeelas th(;ugh Defendant intentionally used me to defraud me out of my money.
This is borne out in her deposition testimony. When I first met Defendant, she was unemployed.
A few years later at the time of her deposition on April 22, 2016, Defendant testified that her
income was $125,000.00 from SAP (a company she works for) plus $17,000.00 in income as a

member of the Bedford Town Board. (See Exhibit J, a copy of Defendant’s deposition transcript

10 of 48



pages 7-9.) Defendant further testified that her income in 2013 (the year of the condo purchase)
was approximately $70,000.00. (pg. 10) Yet, she testified that she was six months behind on her
rent, was unemployed at the time of the purchase of the condo and had no savings. (Pgs. 13-16) It
appears from her testimony, that I was intentionally lied to about Defendant’s income so that
Defendant would have me spend my money instead of her money for the purchase.

24, When asked how she and 1 agreed to purchase the condo, she responded as
follows:

“She knew my living conditions, and I said [ need a place. And she
basically said, “I will fund it.” * (Ex. J, pg. 16, lines 12-14})

25. When Defendant was asked if she had anything in writing to confirm our
“agreement” that T would fund it she stated that; “I probably have some e-mails”. (Ex. J, pg. 16,
lines 15- 20) Yet, not one e-mail or other document has ever been produced by the Defendant, (in
fact no documents were ever produced in response to our discovery demands or from the requests
made at her deposition, or the Demand for a Bill of Particulars) to corroborate her testimony, let
alone that I would be the sole person funding the purchase. (Ex. J, pgs. 71-74) In fact, her
testimony directly contradicts the two agreements that both she and I signed in late 2013 and in
July 2015.

26.  Thereafter, Defendant changed her testimony and testified that her understanding
of the purchase was that I was going to supply the funds for the purchase as a gift to Defendant.
Of course, Defendant had no documents, writings or other proof of this “gift”. (Ex. J, pgs. 17-18)
This testimony also conflicts with the two agreements that we both signed. It seems as though
Defendant is making up steries to fit her narrative. (Ex. I, pgs. 70, lines 11-16, pg. 67, lines 9-

19)
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27.  Defendant further admiited during her deposition that her name was not originally
on the contract but that she believed it was added to the contract at the closing. (Ex. J, pgs. 27-29
and see Ex. A) In addition, Defendant admitted at the deposition that she did not contribute any
money toward the purchase of the condo. (Ex. J, pgs. 29-31)

28.  Defendant continued to testify about the transaction and her ownership as a joint
tenant with rights of survivorship. When asked if she initialed the hand written language on the
first page of the deed, Defendant stated that she could not recognize her own initials on the deed.
Defendant didn’t know who asked her to initial the deed or why the language was added. (See
Ex. J, pgs. 33-34 and pg. 35, lines 9 - 17) Her answers were evasive and vague and the language
“with rights of survivorship™ is in direct contradiction with the language in the contract.

29.  Defendant admitted to not paying for any portion of the purchase price. (Ex. J, pg.
35, lines 5-8.) Defendant then testified that she could not remember if she and T had
conversations about the purchase of the condo or the down payment and Defendant’s obligation
to obtain a mortgage. (Ex. I, pg. 35-36, lines 18-7) Thereafter, Defendant was asked if she and I
had made an agreement with respect to paying the condo expenses going forward after the
purchase. She replied, yes and that she was responsible for the taxes, maintenance, utilities and
everything, Defendant also testified that I was not responsible for the expenses after the purchase.
(Ex. ], pgs. 36-37)

30.  Yet despite her understanding, Defendant admitted at her deposition that she did
not pay for the maintenance fees, taxes, insurance or any other condo fees and expenses except
for the utilities. (Bx. J, pgs. 38-40) Instead of paying the expenses as we agreed, Defendant
blames me stating that; “She didn’t want me to pay for it.” (Ex. J, pg. 39, lines 14-17) The reason

I didn’t want her to pay for the expenses was because she was delinquent in doing so.
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31.  Defendant further admitted that I gave her checks from my own money so that she
could pay the taxes, insurance and maintenance fees. (Ex. J, pg. 40-41, lines 8-14, pgs. 43-44)
(See Exhibit K, copies of checks provided to Defendant from Plaintiff.} Then Defendant
admitted that she didn’t use the money I gave her for the intended purpose of paying the condo
expenses for maintenance and taxes. Instead she used the money to support herself and her

daughter. (Ex. I, pg. 41, lines 15-25 and pg. 42, lines 2-22) By definition, this is grand larceny.

Defendant also testified that she received the bills directly but never let me see them. In fact, her
answer was defiant, as she stated that I could look up the bills if [ wanted to see them. (Ex. J, pg.
43, lines 3-12)

32.  Defendant testified that she received additional checks from fne but couldn’t
recall their purpose. When asked what she did with the checks she stated that they were deposited
into her checking account. Mr. Cally then requested her bank statements. She has failed to
provide them. (Ex. J, pg. 44-45) Defendant’s testimony was inconsistent and all over the map.

33.  Thereafler, Mr, Cally asked Defendant about the two agreements she and I entered
into regarding the purchase of the condo and payment of the expenses for the condo. Defendant
acknowledged that she signed the agreements and what the terms of the agreement were,
including that she was to make monthly interest payments to me of $1,661.17 and that she was to
obtain a mortgage by December 31, 2014. (Ex. J, pgs. 46-50) Defendant confirmed that she only
made 6 payments in compliance with the agreement totaling $9,968.26. (Ex. J, pgs.50-51) (Also
see Ex. 3)

34.  Defendant further admitted that she never attempted to obtain a mortgage as both
she and I had agreed to in compliance with our agreement. (Ex. J, pg. 52, lines 5-23) Defendant

testified that she did not qualify for a mortgage and that she only contacted one mortgage broker
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but could not recall what occurred or who it was that she contacted. (Ex. J, pgs. 53-54) In
essence, Defendant testified that she never had any intention to abide by our understanding and
agreements and that she only said and agreed to those things to get me to buy the condo.

35.  Mr. Cally then proceeded to ask Defendant questions about the second agreement.
Defendant acknowledged that she signed the agreement and knew its terms. (Ex. J, pgs. 54-60)
Upon her refusal to cooperate and comply with both agreements, Mr. Lichenstein prepared
transfer documents for both our signatures. (See Ex F) I complied and signed where required but
Defendant refused. At her deposition, Defendant claimed to have never seen the documents. (Ex.
J, pgs. 61-62)

36.  Finally Mr. Cally questioned Defendant about the Summons and Complaint and
her Answer to my complaint. (See Exhibit L, for copies of the Verified Complaint, Defendant’s
Answer and the Notice of Pendency. (Also see Pgs. 62-67 of Ex. I)

The Property

37.  The property in dispute is a condominium known as 105-H, Nottingham Road,
Bedford Hills, State of New York, County of Westchester. 1t is also known as Section 60.10,
Block 6 and Lot 33.125. Please see Exhibit M attached hereto for a copy of the Title Report
which contains the legal description, deed, judgment against Defendant and other pertinent
information relative to the property.

38.  As the property is currently situated it cannot be partitioned without great
prejudice to the owners. As set forth in the verified complaint (Ex. L), in paragraph Twelfth, the
property is not susceptible to physical division as it is an individual condo unit attached to other
condo units in one building. Thus, it is more equitable under these circumstances to partition the

property by sale.
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39.  Defendant has no defenses to the partition by sale of the subject property. I will
refer the Court to my attorney’s Affirmation and Memorandum of Law to address the law as it

applies to the facts of my case.

Counsel Fees and Costs

40.  Inorder to retain Mr, Cally’s firm, [ had to sign a retainer agreement and provide a
retainer of $5,000.00 to commence the action. I have paid his firm a total of $15,324.43 not
inclusive of the firms time incurred in August 2016 or for this application. In addition, [ had to
order and obtain a title report which cost will be approximately $600.00. I also incurred certain
filing fees for an Index number $210.00, NOT and RJI fees of $125.00, Notice of Pendency filing
fee of $35.00, service of process fees of $105.00 and deposition transcript fees of $479.80, for a
total of $1,554.80.

41.  1am therefore, asking the Court to make Defendant responsible to reimburse me
for the fees and expenses incurred to commence this action for partition and sale of the condo I
purchased. But for Defendant’s refusal to comply with our agreement, this action would not have
been necessary.

42.  Mr. Cally has prepared his own Affirmation detailing the time he has spent on this
matter. His retainer agreement and billing statements are attached hereto as Exhibit N.
Conclusion

WHEREFORE, it is respectfully requested that this Court issue an Order for partial
summary judgment directing the sale of the residence known as 105-H Nottingham Road,
Bedford Hills, NY; that said proceeds of sale be put in escrow pending a decision from the Court
after a trial to determine the respective rights of the parties to said funds; for an immediate trial to

be had to determine the respective rights of the parties; for a judgment against Defendant for
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Plaintiff’s costs and expenses of purchasing the property at issue including the down payment,
purchase price with adjustments; closing costs, attorneys fees, inspection fees and title costs
totaling $230,451.74, with interest at the statutory rate of nine (9%) percent per annum from the
date of the purchase, which judgment shall be secured by a lien on the Defendant’s interest in the
real property or proceeds of the sale of the real property; for a judgment against Defendant for
Plaintiff’s costs and expenses in maintaining and preserving the property for the benefit of both
Plaintiff and Defendant, in an amount according to proof, but at least in the sum of $23,388.18,
which includes the costs for maintenance fees, taxes, insurance, home improvements and related
disbursements of time, materials and supplies, with interest at the statutory rate of nine (9%)
percent per annum from the date of each expenditure, which judgment shall be secured by a lien
on the Defendant’s interest in the real property or proceeds of the sale of the real property; for a
judgment against Defendant for an award of legal fees, title costs and the costs, expenses and
disbursements of this litigation and for any other additional costs and fees of partition including
the costs and expenses of a sale, which judgment shall be secured by a lien on the Defendant’s
interest in the real property or proceeds of the sale of the real property; that it be adjudged by said
sale and conveyance pursuant thereto, that the Plaintiff and Defendant and all unknown persons
claiming through or under them subsequent to the filing of the notice of pendency of this action,
be barred of all right, title and interesi in said premises in possession, reversion, remainder or
otherwise; for an accounting to be completed of the Defendant’s expenditures for the payment of
the costs and expenses for the purchase of the property at issue and for the costs and expenses in
maintaining and preserving the property for the benefit of both Plaintiff and Defendant since its
purchase, Upon completion of said accounting, there shall be paid out of the proceeds of the sale

such sum or sums as shall be ascertained to be due to the Defendant, if any; that if there be any
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residue of money arising from the sale of the property, after having first satisfied Plaintiff’s
claims, it be divided and paid, one half to Plaintiff and one half to Defendant; and for such other

and further relief as to this Court may seem just and proper,

D b —TY

Thea D. Fry

Sworn to before me this &) 'ﬂ’
day of August, 2016.

N/ A

Notary Public

Wililam ¥V Cally
Netary Public, State of New Yorle
Mo, 02CAS041733
Cualifiod In Westehestor County
Cominlssion Expires April 10, 20V
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VERIFICATION

STATE OF NEW YORK )
) ss.
COUNTY OF WESTCHESTER )

THEA D. FRY being duly sworn, deposes and says:
I am the Plaintiff in the within action. T have read the foregoing Order to Show Cause and
/or Notice of Motion and Affidavit and know the contents thereof; that the same is true to my

own knowledge, except as to the matters therein stated to be alleged on information and belief,
and that as to those matters [ believe them to be true.

Aew. J/‘.j,

Thea D. Fry

Sworn to before me on
this 30™ day of August 2016,

S ouin V. (g
J

Notary Public

Willlan V Caily
Retary Publie, Stato of Now York
No. 02CA6041733
Qualifiod In Westchoslor Gounty
Commission Expires Apil 10, 264
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CLIENT CERTIFICATION

I, Thea D. Fry, HEREBY CERTIFY, under penalty of petjury, that I have read and
reviewed the annexed Order to Show Cause and/or Notice of Motion and Affidavit and that all
information contained in that document is true and accurate in all respects to the best of my
knowledge and understanding.

I'FURTHER CERTIFY, under penalty of perjury, that neither my attorney, nor anyone
acting on my attorney's behalf, was the source of any of the information contained in the annexed
document; that I provided all of the information contained in the annexed document to my
attorney; and that I understand that my attorney, in executing the Attorney Certification required
by 22 NYCRR §202.16(e), is relying entirely upon the information provided by me and upon my
certification that all such information is true and accurate.

I FURTHER CERTIFY, under penalty of perjury, that the annexed document includes all
information which I provided to my attorney which is relevant to such document and that my
attorney has not deleted, omitted or excluded any such information,

Dated: White Plains, New York

August 30, 2016 i{ J‘- w? f‘?’

Thea D. Fry

ATTORNEY CERTIFICATION

Certified pursuant to Subsection ¢ of 22 NYCRR 130-1.1.

Dated: White Plains, New York

August 30, 2016

William V. Cally, Esq.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
e e e v enm X

THEA D. FRY,
Plaintiff, ATTORNEY AFFIRMATION
IN SUPPORT OF THE MOTION

-against- | Index No.: 69308/15

MARY ANN CARR and all persons
unknown claiming a legal or equitable
right, title estate, lien or interest in the
real property described herein,
Defendant(s).
N - X

I, William V. Cally, Esq., state under the penalties of perjury that the statements
herein made are true, except to such statements that are based upon information and belief, and
as to those statements, [ believe them to be frue.

1. 1 am the attorney for the Plaintiff in the above captioned matter and as such I am
fully familiar with the facts and circumstances of this matter. I submit this Affirmation in further
support of Plaintiff’s application to strike Defendant’s Answer and dismiss her Affirmative
defenses and Counterclaims; for partial summary judgment for partition by sale of the real
property in dispute and for various other relief including an immediate hearing to be scheduled to
determine the parties rights and interest in the subject property and for an award of legal fees and
costs and such other and further relief that this Court deems just and proper

2. On August 18, 2016, I made a good faith effort to discuss and resolve the issues
that are set forth in the within motion with Mr. Lipinsky, Defendant’s attorney. I left a voice mail
for Mr. Lipingky at approximately 10:40am and followed that up with an e-mail at 10:5%m.
Thereafter, Mr. Lipinsky returned my call around 3:30pm and we discussed possible resolutions.

Unfortunately, we were not able to reach an accord. (See Ex. O)

3. The within matter is not complicated. Plaintiff loaned money to the Defendant to
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purchase a condo for herself and her daughter. Defendant was suppose to obtain a mortgage to
pay back the Plaintiff and take over ownership of the condo. Defendant did not comply with the
parties’ agreement in that she failed to obtain a mortgage, failed to repay the Plaintiff for the
loan, failed to pay the taxes, maintenance fees and insurance for the condo and has lived in the
condo for free for the past 33 months. Plaintiff now seeks to have the condo partitioned by sale
so as to be made whole for the purchase price and maintenance costs she has solely incurred over
the last 33 months.

4, Defendant has no legal defense to the underlying action or the partition by sale as
requested by Plaintiff. The parties are joint tenants of the subject property. Although physical
partition cannot be made without great prejudice to the parties, a partition by sale can be made
without great prejudice to the parties. The property is not susceptible to physical division as it is
an individual condo unit attached to other condo units in one building. Thus, it is more equitable
under these circumstances to partition the property by sale.

5. There are no facts in dispute that would preclude the partition by sale of the
property or Plaintiff’s request for partial summary judgment.

0. Plaintiff has given Defendant every opportunity to comply with the parties’ two
agreements, all to no avail. Prior to the litigation commencing, Defendant had 2 plus years to
obtain a mortgage to pay back the money Plaintiff lent to her for the purchase of the condo.
However, Defendant did not try to obtain a mortgage during that time period nor did she make
any effort to obtain a mortgage in compliance with the parties agreement. Thus giving rise to this
litigation and the within motion.

7. Plaintiff entered into a contract to purchase a condo in Bedford Hills, NY to help

out Defendant and her tecnage daughter who were being evicted from their apartment. Plaintiff
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agreed to loan Defendant the down payment for the home with Defendant being responsible for
obtaining a mortgage for the remaining balance of the purchase price. Thereafter, Defendant
would be solely responsible for the mortgage payments, maintenance fees, taxes, insurance and
utilities for the home.

8. However, Defendant did not qualify for a mortgage and could not afford to
purchase the property. Plaintiff then offered to help Defendant by loaning her the remaining
money required to complete the purchase totaling $230,451.74 with only Plaintiff’s name to be
on the deed.

9. Unfortunately, things didn’t go as the parties had planned. Instead, Plaintiff solely
paid for the property and somehow the recorded deed was in both parties” names_ag joint tenants

with rights of survivorship. This was in complete contradiction to the contract language and the

parties intent which was formalized in a written agreement. (See and compare Ex. A and Ex. B)

10. In the contract, Defendant’s name was added as a joint tenant only, whereas in the
deed Defendant was added as a joint tenant with rights of survivorship. Neither document has
Plaintiff’s initials on it approving and consenting to those handwritten changes. Plaintiff’s
deposition testimony confirms the parties intent that only Plaintiff’s name was to be on the deed.
(See Ex. C, pgs. 28-33)

11.  Immediately after the closing, the parties’ ratified the terms of their agreement in
writing, to wit; that the money Plaintiff used for the purchase of the condo was a loan to the
Defendant and that the loan had interest payments due at 7% for a monthly payment of
$1,661.17. The agreement further stated that Defendant was suppose to obtain a mortgage to pay
back Plaintiff all of the money she spent on the purchase plus other miscellaneous monies

previously loaned to Defendant totaling $237,310.32. Once the loan was satisfied in full, Plaintiff
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would execute a new deed transferring the condo over to the Defendant. (See Ex. D) This
agreement was confirmed in Plaintiff’s deposition.( See pgs. 38-40 of Ex. C)

12. Defendant failed to abide by the parties’ first agreement. As a result, the parties’
entered into a second written agreement on July 28, 2015, In this agreement Defendant
acknowledged that she would sign over the condo to Plaintiff and then rent the property back
from her. (See Ex. E and pgs. 45-47 of Ex. C)

13, As she did with the first agreement, Defendant failed to comply with the terms of
the second agreement. Defendant refused to sign the documents to transfer sole ownership of the
property to Plaintiff and she failed to pay rent for her use and occupancy of the unit.

14, I was retained in October 2015, after Plaintiff had made several attempts, both
individually and through Mr, Lichenstein, to have Defendant sign over the property to her in
compliance Qith their agreements. (See Ex. N, a copy of my retainer agreement.}

15,  As Plaintiff stated in her Aftidavit annexed hereto, she not only paid for the
purchase of the condo, but she also paid for all of the taxes, insurance and maintenance fees
associated with the condo. These expenses were suppose to be Defendant’s obligation but she
failed to pay them or to pay them timely. This resulted in Plaintiff assuming all financial
responsibility for the condo expenses except for the utilities.

16. To date, Plaintiff has paid a total of $23,388.18 for the taxes, insurance,
maintenance fees, home improvements and related disbursements of time, materials and supplies.
Whereas, Defendant has not made a single payment toward those expenses from her separate
property or income since the purchase of the condo in November 2013 to the present.

17.  Plaintiff also testified at her deposition that she provided Defendant with

additional loans totaling $23.570.88 between 2013 and 2015. Defendant has not paid back any of
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the money loaned to her. (See Ex. C, pgs. 55-58.) In addition to the loans, Defendant owes

Plaintiff, pursuant to the parties’ first agreement, the sum of $44.848.29 in interest payments.

Defendant owed $54,818.61 and paid a total of $9,970.32. [33 mo. x $1,661.17 = $54,818.61 -
$9,970.32] (See Ex. D and G)

18. Defendant continues to take advantage of my client knowing that she will pay the
condo expenses to protect and preserve the asset thus allowing Defendant to live for free.

19.  To further illustrate this point, upon receiving the title report ordered after the
action was commenced, we found out that Defendant has a judgment against her dating back to

2014, in the sum of $5.381.53. The lien is now fixed against the condo and must be satisfied by

the Defendant when the property is sold. (See Ex. I)

20.  Plaintiff was deposed on March &, 2016 and Defendant on April 22, 2016. 1 will
refer the Court to Plaintiff’s Affidavit and the transcripts attached hereto for the summary of each
parties testimony, However, 1 will highlight a few issues from Defendant’s testimony:.

21.  Defendant’s testimony regarding her income was contradictory. Defendant
testified that in 2013 her income was approximately $70,000.00. (See Ex. J, pg. 10) She further
testified that in 2013 she was six months behind on her rent, was unemployed and had no
savings. (pgs. 13-16) She gave no testimony as to her income in 2014 and 2015 and then stated
that her current income (2016) is $142,000.00. (See Ex. J, pgs. 7-9) When asked to produce her
tax returns to verify her statements, she failed to produce them.

22.  If Defendant had the income she stated, then she should have been able to obtain a
mortgage or a line of credit to pay back the money loaned to her by Plaintiff. Yet, she has
provided no evidence of any attempts to do so. However, I am sure she will produce something

once she is served with these papers, to try and show her efforts to obtain a mortgage.
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23.  Not only did Defendant fail to produce her tax returns, but she also failed to
produce any documents in response to my First Notice for Discovery & Inspection and the Notice

to Take Deposition. Likewise, Defendant failed to respond to my Demand for Bill of Particulars.

(See Ex. Q, copies of the demands) Defendant provided no discovery at all.

24,  Infact, as a result of Defendant’s wilful failure to comply with full disclosure and
discovery, her Answer should be stricken and her Defenses and Counterclaims dismissed under
CPLR §3211 and §3126. Pursuant to CPLR §3126 an Order should be issued granting that all
issues be deemed resolved in favor of Plaintiff; that Defendant be prohibited from supporting or
opposing designated claims or defenses and from producing any evidence at the trial and that her
pleadings be stricken. (See the attached Memo of Law)

25.  In further support of Plaintiff’s request for preclusion, Defendant was asked if she
had anything in writing to confirm the parties alleged agreement that Plaintiff would solely fund
the purchase of the condo, Defendant replied, “I probably have some e-mails”. (See pg. 16, lines
15-20) Yet, not one e-mail or other document was produced by Defendant to corroborate her
testimony that Plaintiff would be the sole person funding the purchase. (See pgs. 71-74 of Ex. J)

26.  In fact, almost all of Defendant’s testimony directly contradicted the two
~ agreements that the parties entered into in 2013 and July 2015. This is also true of her “gift”
theory. Under this new theory, Defendant changed her testimony from the condo purchase being
a loan to Defendant which was to be repaid, to now being an outright “gift” to Defendant from
the Plaintiff. Defendant was asked to produce evidence of this “gift”. Once again she failed to
provide any documentation or evidence to support this theory. (See pgs. 17-18 of Ex. J)

27.  Defendant’s testimony about the condo being a gift is in complete contravention

with the language in the two agreements that she voluntarily executed with Plaintiff. It doesn’t
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make sense. If this were truly a gift to Defendant, then why would she have executed two (2)
written agreements that evidence the money used for the purchase as a loan that had to be repaid.
Likewise, why would the Defendant have made 6 interest payments on the loan if this were a gift.

Defendant is grasping for straws to try and obtain the asset for free instead of paying for it as she

agreed to do. (See pgs. 70, lines 11-16, pg. 67, lines 9-19 of Ex. J)

28.  Another issue of concern was Defendant’s testimony about the hand written
addition of her name to the contract and deed. Defendant admitted that her name was not
originally on the contract but that she believed it was added to the contract at the closing. (See
Ex. A and pgs. 27-29 of Ex. J) Defendant further testified that she didn’t know how her name
was added to the deed as a joint tenant with rights of survivorship. When asked if she initialed
the hand written language on the first page of the deed, Defendant stated that she could not
recognize her own initials on the deed. Defendant didn’t know who asked her to initial the deed
or why the language was added. (See Ex. J, pgs. 33-34 and pg. 35, lines 9-17) The language on
the deed “with rights of survivorship” is in direct contradiction with the language of the contract
which language contradicts the parties signed agreement.

29.  Other areas of concern regarding Defendant’s testimony include:

1. Defendant’s admission that she did not pay any money toward the purchase
price {pg. 35, lines 5- 8.);

2. Defendant’s testimony that she could not remember if she and Plaintiff had
conversations about the purchase of the condo, the down payment and Defendant’s obligation to
obtain a mortgage (pg. 35-36, lines 18-7);

3. Defendant’s testimony about who was responsible for paying the condo

expenses going forward after the purchase (pgs. 36-37);
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4. Defendant’s admission that she did not pay for the maintenance fees, taxes,
insurance or any other condo fees and expenses except for the utilities (pgs. 38-40);

5. Defendant’s admission that Plaintiff gave her checks to pay the taxes, insurance
and maintenance fees and that she misappropriated the money to support herself and her daughter
(pgs. 40-44), This is grand larceny under the NYS Penal Law §155;

6. Defendant’s contradictory statements about the two agreements she and
Plaintiff entered into regarding the purchase of the condo and payment of the expenses for the
condo (pgs.50-51); and

7. Defendant’s admission that she never attempted to obtain a mortgage as she had
agreed to do (pg. 52, lines 5-23).

30.  Allin all, Defendant’s testimony was inconsistent and contradictory. In fact on
several occasions her testimony was directly in opposite to the terms of the parties’ two signed
agreements and with the language contained in the contract of sale and the deed.

31.  There can be no facts in dispute regarding;

1. Who paid for the purchase of the condo. Defendant testified at her deposition
that Plaintiff was the sole individual who provided the down payment money and all additional
monies used for the purchase the condo;

2. Who paid for the condo expenses. Defendant testified at her deposition that all
of the expenses associated with the condo including the taxes, maintenance fees, insurance and
upkeep were paid for by Plaintiff;

3. That both parties’ executed, not one, but two agreements outlining the terms for
the purchase of the condo and who was responsible for the expenses of the condo after its

purchase;
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4. That Defendant failed to comply with the terms of both agreements;

5. That the money provided by Plaintiff for the purchase of the condo was a loan
to Defendant which loan was to be repaid by Defendant obtaining a mortgage; and

6. That Defendant did not obtain a mortgage and repay the Plaintiff for the loans
provided by the Plaintiff for the purchase of the condo as per the parties’ agreements.

32.  Since there are and cannot be any facts in dispute, Plaintiff should be awarded
summary judgment for the immediate sale of the condo.

33.  Inorder to retain my firm, Plaintiff signed a retainer agreement and provided a
retainer fee of $5,000.00 to commence the action. Plaintiff has paid my firm a total of $15,324.43
not inclusive of my time incurred in August 2016. In addition to the firms billable hours, Plaintitf
has incurred costs and expenses for a title report which cost is approximately $600.00; filing fees
for the index number of $210.00; NOI and RJI fees of $125.00; Notice of Pendency filing fee of
$35.00; service of process fees of $105.00; deposition transcript fees of $479.80 and this motion
fee of $45.00, for a total of $1,599.80. (See Exhibit N, for my billing records.)

34.  Plaintiff is requesting that the Court direct Defendant to reimburse her for the
legal fees and expenses incurred to commence this action for the partition and sale of the condo
Plaintiff solely purchased. But for Defendant’s actions and refusal to comply with the parties’
agreements, this action would not have been necessary and the expenses would not have been
incurred.

35.  In order for Plaintiff to be made whole, Defendant would have to pay her a total of
$327,643.62. This sum covers the purchase price of $230,451.74, maintenance fees and costs for
the condo since its purchase of $23,388.18, interest payments due of $44,848.29, Defendant’s

judgment of $5,381.53 (without additional interest) and the personal loans to Defendant of
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$23,570.88. 1t does not include the legal fees and costs incurred of $16,924.23 exclusive of my
time for August 2016.

WHEREFORE, it is respectfully requested that this Court dismiss Defendant’s Verified
Answer with Affirmative Defenses and Counterclaims and further grant Plaintiff partial summary

judgment and further direct the immediate sale of the subject property known as 105-H

Nottingham Road, Bedford Hills, NY; that said proceeds of sale be put in escrow pending a
decision from the Court after trial to determine the respective rights of the parties to said funds;
for an immediate trial to be had to determine the respective rights of the parties; for a judgment
against Defendant for Plaintiff’s costs and expenses of purchasing the property at issue including
the down payment, purchase price with adjustments; closing costs, attorneys fees, inspection fees
and title costs totaling $230,451.74, with interest at the statutory rate of nine (9%) percent per
annum from the date of the purchase, which judgment shall be secured by a lien on the
Defendant’s interest in the real property or proceeds of the sale of the real property; for a
judgment against Defendant for Plaintiff’s costs and expenses in maintaining and preserving the
property for the benefit of both Plaintiff and Defendant, in an amount according to proof, but at
least in the sum of $23,388.18, which includes the costs fof maintenance fees, taxes, insurance,
home improvements and related disbursements of time, materials and supplies, with interest at
the statutory rate of nine (9%) percent per annum from the date of each expenditure, which
judgment shall be secured by a lien on the Defendant’s interest in the real property or proceeds of
the sale of the real property; for a judgment against Defendant for interest payments due of
$44,848.29; for a judgment against Defendant for Defendant’s judgment of $5,381.53 (without
additional interest); for a judgment against Defendant for the personal loans Plaintiff provided to

Defendant of $23,570.88; for a judgment against Defendant for an award of legal fees, title costs
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and the costs, expenses and disbursements of this litigation and for any other additional costs and
fees of partition including the costs and expenses of a sale, which judgment shall be secured by a
lien on the Defendant’s interest in the real property or proceeds of the sale of the real property;
that it be adjudged by said sale and conveyance pursuant thereto, that the Plaintiff and Defendant
and all unknown persons claiming through or under them subsequent to the filing of the notice of
pendency of this action, be barred of all right, titie and interest in said premises in possession,
reversion, remainder or otherwise; for an accounting to be completed of the Defendant’s
expenditures for the payment of the costs and expenses for the purchase of the property at issue
and for the costs and expenses in maintaining and preserving the property for the benefit of both
Plaintiff and Defendant since its purchase. Upon completion of said accounting, there shall be
paid out of the proceeds of the sale such sum or sums as shall be ascertained to be due to the
Defendant, if any; that if there be any residue of money arising from the sale of the property, after
having first satisfied Plaintiff’s ¢laims, it be divided and paid, one half to Plaintiff and one half to
Defendant; for an award of legal fees and costs incurred for this action and for such other and

further relief as to this Court may seem just and proper.

Dated: August 29, 2016
White Plains, New York

William V. Cally
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
THE D. FRY,

Plaintiff, Index No.: 69308/15

-against-

MARY ANN CARR and all persons
unknown claiming a legal or equitable
right, title estate, lien or interest in the
real property described herein,

Defendant(s).

MEMORANDUM OF LAW

The Law Firm of William V., Cally, P.C.
By: William V. Cally, Esq.

Attorney(s) for Plaintiff

222 Bloomingdale Road

Suite 303

White Plains, New York 10605

(914) 683-3933
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QPENING STATEMENT

This Memorandum of Law is submitted on behalf of Plaintiff, Thea D. Fry, in support of
her application for, among other relief, partial summary judgment to sell the subject property of
this suit and to have the proceeds held in escrow pending an immediate hearing to determine the
respective parties rights to the proceeds from the sale of the property, to strike Defendant’s

Answer and dismiss her Defenses and Counterclaim.
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FACTS

Plaintiff entered into a contract to purchase a condo in Bedford Hills, NY, to help out
Defendant and her teenage daughter who were being evicted from their apartment. Plaintiff
agreed to loan Defendant the down payment for the home with Defendant obtaining a mortgage
for the remaining balance of the purchase price. Thereafter, Defendant would be solely
responsible for the mortgage payments, maintenance fees, taxes, insurance and utilities for the
condo.

Defendant did not qualify for a mortgage and could not afford to purchase the property.
Plaintiff and Defendant then agreed that Plaintiff would loan Defendant the remaining money
required to complete the purchase totaling $230,451.74. The parties” further agreed that Plaintiff
would be solely on the deed and that once Defendant obtained a mortgage she would purchase
the condo from Plaintiff and then her name would go on the deed.

However, despite the parties agreement that only Plaintiff would be on the deed, the deed
that was recorded was in both parties’ names as joint tenants with rights of survivorship. This
was in complete contradiction to the language in the contract and the parties written agreements.

Defendant’s name was added to the contract as a joint tenant only, whereas in the deed
Defendant was added as a joint tenant with rights of survivorship. Neither document was
initialed by Plaintiff approving and consenting to the handwritten changes.

The parties’ agreement stated that the money Plaintiff used for the purchase of the condo
was a loan to the Defendant and that the loan had interest payments due at 7% for a monthly
payment of $1,661.17. The agreement further stated that Defendant was obligated to obtain a
mortgage to pay back Plaintiff all of the money she spent for the purchase plus other
miscellaneous monies previously loaned to Defendant totaling $237,310.32. Once the loan was
satisfied in full, Plaintiff would execute a new deed transferring the condo over to the Defendant.
Defendant ratified the Agreement by making 6 interest payments in the stated amount as set forth

in the agreement.
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However, Defendant’s compliance with the agreement stopped after the 6™ payment and
she failed to abide by the remaining terms of the first agreement. As a result, the parties’ entered
into a second written agreement on July 28, 2015, In this agreement Defendant agreed to sign
over the condo to Plaintiff and then rent the property back from her.

Once again, Defendant failed to comply with the terms of the second agreement wherein
she refused to sign the real estate transfer documents to provide Plaintiff with sole ownership of
the property and she failed to pay rent for her use and occupancy of the unit.

As Plaintiff testified to at her deposition and stated in her Affidavit annexed hereto, she
not only paid for the purchase of the condo in cash (no mortgage), but she also paid for all of the
taxes, insurance and maintenance fees associated with the condo. These expenses were suppose
to be Defendant’s obligation but she failed to pay them which resulted in Plaintiff assuming all
financial responsibility for the condo expenses except for the utilities. To date, Plaintiff has paid
a total of $23,388.18 for the above expenses, Defendant has not made a single payment toward
those expenses. In addition, Defendant owes Plaintitf $44,848.29 in unpaid interest.

In addition to Defendant’s failure to comply with the parties” agreements she also failed
to comply with the discovery process of this litigation. She did not produce her tax returns, e-
mails, mortgage applications, etc., or any other documents in response to Plaintiff’s First Notice
for Discovery & Inspection and Notice to Take Deposition. Defendant also failed to respond to
the Demand for Bill of Particulars or provide the documents requested at her deposition.
Defendant has provided no discovery at all.

In fact, as a result of Defendant’s wilful failure to comply with full disclosure and
discovery an Order should be issued deeming that all issues be resolved in favor of Plaintiff; that
Defendant be prohibited from supporting or opposing designated claims or defenses and from
producing any evidence at the trial and that her pleadings be stricken.

In Defendant’s deposition testimony she admitted that she did not pay any money toward

the purchase price of the condo; that she could not remember if she and Plaintiff had
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conversations about the purchase of the condo, the down payment and Defendant’s obligation to
obtain a mortgage or who was responsible for paying the condo expenses going forward after the
purchase.

Defendant further admitted that she did not pay for the maintenance fees, taxes, insurance
or any other condo fees and expenses except for the utilities, and that she never attempted to
obtain a mortgage.

Lastly, Defendant admitted at her deposition that Plaintiff gave her checks for the specific
purpose of paying the condo taxes, insurance and maintenance fees. Defendant further admitted
that instead of using the money as intended she intentionally misappropriated the money to
support herself and her daughter. Thereby admitting to the crime of grand larceny under§155 of
the NYS Penal Law,

In addition to the above, the following facts are indisputabie;

1. Plaintiff solely paid for the purchase of the condo in cash totaling $230,451.74;

2. There is no mortgage on the condo,

3. Defendant has caused a lien to be placed on the condo for a debt solely in her
name totaling $5,381.53;

4. Plaintiff solely paid for the expenses and carrying charges of the condo
including the taxes, maintenance fees, insurance and upkeep totaling $23,388.18. Defendant only
paid for the utilities;

5. That both parties’ executed two agreements outlining the terms for the purchase
of the condo and who was responsible for the expenses of the condo after its purchase;

6. That Defendant has failed to comply with the terms of both agreements;

7. That Defendant did not obtain a mortgage and repay the Plaintiff for the loans
provided by the Plaintiff for the purchase of the condo; and

8. That Defendant owes Plaintiff $44,848.29 in unpaid interest payments.

Currently, only Defendant resides in the condo as her daughter is now in college.
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SUMMARY JUDGMENT

A motion for summary judgment is made under CPLR §3212. On a motion for summary
judgment, the movant must establish his or her cause of action or defense sufficient to warrant

the court to direct judgment in his or her favor as a matter of law. (Alvarez v. Prospect Hospital,

68 NY2d 320) The movant meets this burden and makes a prima facie showing of entitlement to
summary judgment as a matter of law by tendering sufficient evidence demonstrating the absence

of any material issue of fact. (Menzel v. Plotnick, 202 AD2d 558) If the movant meets this

burden, the party opposing the motion must then produce proof in admissible form sufficient to

necessitate a trial as to material issues of fact. (Laecca v. New York University, 7 AD3d 415)

It is well settled that a party opposing summary judgment may not meet this burden by
merely repeating or incorporating by reference the allegations contained within the pleadings,
rather it must lay bare his proof and present evidentiary facts sufficient to raise genuine issues of

fact., (8.J. Capelin Assoc. v. Globe Mfg., 34 NY2d 338 and Zuckerman v. New York, 49 NY2d

557) Furthermore, mere conclusory assertions, devoid of evidentiary fact, are insufficient to raise
a genuine triable issue of fact on a motion for summary judgment, as is reliance on surmise,

conjecture or speculation. (Morgan v. N.Y. Tel,, 220 AD2d 728)

To grant a motion for summary judgment, it must clearly appear that no material issue of
fact is presented. The burden upon the court when deciding this type of motion is not to resolve
issues of fact or credibility, but rather to determine whether indeed any such issues of fact exist.
(Barr v. County of Albany, 50 NY2d 247)

In the case at bar, Plaintiff has clearly demonstrated in her Affidavit and through the
deposition transcripts and other exhibits, that there are, and cannot be, any material issues of fact
in dispute concerning this matter.

Defendant cannot dispute that Plaintiff solely paid for the purchase of the condo in cash
totaling $230,451.74; that there is no mortgage on the condo; that Defendant caused a lien to be

placed on the condo totaling $5,381.53; that Plaintiff solely paid for the expenses and carrying
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charges of the condo including the taxes, maintenance fees, insurance and upkeep totaling
$23,388.18; that the parties’ executed two agreements outlining the terms for the purchase of the
condo and that Defendant was to obtain a mortgage to pay back Plaintiff for the loans provided to
Defendant to purchase the condo; that Defendant did not obtain a mortgage and repay the
Plaintiff for the loans provided by the Plaintiff for the purchase of the condo; that Defendant
failed to comply with the terms of both agreements and that Defendant owes Plaintiff $44,848.29
in unpaid interest payments.

Further, there is no dispute that Defendant intentionally misappropriated money provided
by Plaintiff, for her personal use that was suppose to be used for the payment of condo expenses,
thus admitting to committing grand larceny. In fact, Defendant testified at her deposition that she
took the money that was to be used to pay the taxes, etc., and used it for personal purposes.

Defendant had no intention of fulfilling her obligations under the agreements she
voluntarily entered into. In fact, [ would argue that Defendant wrongfully obtained the property
through fraud by inducing Plaintiff to loan her the money under the false pretense that it would
be paid back. This is supported by Defendant’s deposition testimony wherein she admitted that
she didn’t attempt to obtain a mortgage.

Lastly, Defendant failed to provide any evidence to support her claim tHat the condo was
a gift to her from Plaintiff, Not a letter, e-mail, a tax return evidencing the gift or anything, It’s
very simple, Plaintiff purchased the condo in cash and has paid for all of the expense to maintain
the condo while Defendant lives in the condo for free despite having voluntarily signed two
agreements stating that she would obtain a mortgage and pay back the loans.

Plaintiff has met her burden of proof of tendering sufficient evidence to demonstrate the
absence of any material issues of fact, and as such, summary judgment should be granted, the
condo put up for sale, the proceeds held in escrow and an immediate hearing scheduled to

determine the parties’ rights and interests in the proceeds..
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PARTITION
Article 9 of the Real Property and Procedures Law governs actions for partition which is
a statutory action controlled by the principles of equity. RPAPL §901 states that a person holding
and in possession of real property as joint tenants or tenant in common, in which he has an estate
of inheritance, or for life, or for years, may maintain an action for the partition of the property,
and for sale if it appears that a partition cannot be had without great prejudice to the owners.
Pursuant to both common law and statute, a party jointly owning property with another,

may as a matter of right, seek physical partition of the property or partition and sale when he or

she no longer wishes to jointly use or own the property. {Chew v. Sheldon, 214 NY 344; Chiang
v. Chiang, 137 AD2d 371 and Ferguson v. McLoughlin, 184 AD2d 294)

In the absence of countervailing conditions, partition is absolute, and therefore, such
issues as the interests of the parties and whether partition may be had without great prejudice
should be determined first. (Bentley v. Dox, 12 AD3d 1187) The threshold issue to be addressed
18 whether a partition is an appropriate remedy. However, the right to seek partition may be

precluded where the equities so demand {Graffeo v. Paciello, 46 AD3d 613), or where partition

would result in prejudice. (Ferguson at 294 and Ranninger v. Pevsner, 306 AD2d 20; Picciriilo v.

Friedman, 244 AD2d 469)

Partition is an equitable remedy in nature and a court has the authority to adjust the rights
of the parties so each receives his or her proper share of the property and its benefits. (Brady v.
Yarrone, 65 AD3d 600 and Freigang v. Freigang, 256 AD2d 539)

In the case at bar, the subject property can not be physically partitioned without prejudice.
The property is not susceptible to physical division as it is an individual condo unit attached to
other condo units in a garden style brick building. The unit has five (5) rooms, consisting of two
(2) bedrooms and one (1) full and one (1) half bathroom, a kitchen, living room and a dinning
room. It is approximately 984 square feet. Thus, it is more equitable under these circumstances to

partition the property by sale.

38 of 48



In anticipation of Defendant’s argument that my client does not have actual possession of
the property and therefore cannot seek partition, neither the statute or case law require it. Actual
possession is not necessary to enable a person to maintain an action for partition. The only
requirement is to be able to establish that plaintiff has a right to possession of the property. (sec

Donlon v. Diamico, 33 AD3d 841)

Plaintiff has demonstrated that right of possession by producing the deed to the property
and has properly pleaded her claims in the Verified Complaint. As such, Plaintiff has stated the
elements necessary for a cause of action for partition of the property, to wit, demonstrating
ownership (Plaintiff is a joint tenant), right to possession to the property and an assertion that
physical partition alone could not be made without great prejudice.

Lastly, Plaintiff has stated that she no longer wishes to jointly use or own the property
with Defendant. Thus, there are no countervailing conditions present to prevent the partition by
sale of the subject property. The only party who would suffer any prejudice would be Plaintiff
because she would have to continue to pay for the expenses of the condo in order to preserve the
asset. Funds which she may never recover from Defendant.

In addition to Plaintiff’s request for partition, she is also seeking to recover all of her
costs and expenses for the purchase of and maintenance of the condo since its purchase. Plaintiff
has established, without contradiction, that she spent $230,451.74 to purchase the condo and an
additional $23,388.18 to pay the taxes, maintenance fees and insurance for the condo.

It is well established that in a partition action the court may compel the parties to do
equity between themselves when adjusting the distribution of the proceeds of the sale. (Freigang
v. Freigang, 256 AD2d 539) Likewise, expenditures made by a tenant in excess of his or her
obligations may be a charge against the interest of a cotenant, (Worthing v.Cossar, 93 AD2d 515)

These expenditures include acquisition payments, such as down payments and mortgage
payments (Quattrone v. Quattrone, 210 AD2d 306; Vicek v. Vicek, 42 AD2d 308 and Brady v.
Varrone, 65 AD3d 600).
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In addition, the reasonable value of improvements and repairs to the property, if they
were made in good faith and are of substantial benefit to the premises, can also be a charge
against the interest of a cotenant. (Vleek v. Vicek, 42 AD2d 308)

Whereas, the mere occupancy alone by one of the tenants does not make that tenant liable
to the other tenant for use and occupancy absent an agreement to that effect or an ouster.
(Mclnfosh v. Mclntosh, 58 AD3d 814 and Misk v. Moss, 41 AD3d 672) In the case at bar, the
parties’ did voluntarily sign two (2) agreements for a monthly payment for Defendant’s use and
occupancy. The first of which provided for monthly interest payments of $1,661.17 and the other
provided for monthly rent to be paid by Defendant to Plaintiff. Unfortunately, Defendant didn’t
comply with either agreement. As such, Plaintiff is seeking rent at the fair market value for the
premises for the last 33 months and or the sum of $44,848.29 in unpaid interest payments.

The equitable remedy in the case at bar, wherein the court has the authority to adjust the
rights of the parties so each receives his or her proper share of the property and its benefits,
would be for the property to be sold with Plaintiff receiving 100% of the proceeds with
Defendant being obligated to pay for the costs of the sale inclusive of closing costs, transfer taxes
commissions, attorneys fees, etc., and for Defendant to make Plaintiff financially whole for any
deficiency or shortfall from the sales price for all of the expenditures Plaintiff made for the
purchase and maintenance of the condo since its purchase. All in all, for Plaintiff to be made
whole, she would have to receive a total of $327,643.62 plus legal fees and the costs of this

litigation.
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STRIKE PLEADINGS AND DISMISS DEFENSES & COUNTERCLAIMS

Defendant's Verified Answer should be stricken and the Affirmative Defenses and
Counterclaims should be dismissed.

Under CPLR §3126 if a party refuses to obey an Order for disclosure or wilfully fails to
disclose information that ought to have been disclosed the court may make such orders as are just
including an Order granting that all issues be deemed resolved in favor of Plaintiff; that
Defendant be prohibited from supporting or opposing designated claims or defenses and from
producing any evidence at the trial and that her pleadings be stricken. As stated above, the court
18 not restricted to the sanctions stated in CPLR §3126, but it can grant any order that the court
deems just.

The Court signed a Preliminary Conference Order on or about December 16, 2015. Said
Order set forth the schedule for all discovery to be completed. (See Exhibit R, a copy of the PC
Order.) 1 served my Demand for a Bill of Particulars on January 12, 2016. 1 received no response
from Defendant’s counsel. Likewise, I served my First Notice for Discovery & Inspection and
Notice to Take Deposition on January 22, 2016. Once again, Defendant’s counsel failed to
respond to either notice and no documentation was produced in response to my demands. (See
Ex. Q, copies of the demands) Lastly, my witness list was provided to counsel on June 13, 2016.

This point can be further illustrated by Defendants failure to produce any documents that
were requested at her deposition including her bank statements and tax returns. (See Ex. J, pg.
81) In fact, Defendant provided no discovery at all nor did Defendant’s counsel serve my office
with any discovery demands, submit a witness list or a demand for a bill of particulars.

As a direct result of counsel’s failure to provide any discovery and with the depositions
having concluded, on May 26, 2016, 1 faxed a letter to the Court seeking to advance the
compliance conference date from July 18, 2016 to a date in mid June. I received no response and
then e-mailed my request to Referee Colette M. Parris on June 8, 2016. Defendant’s counsel

objected to my request, stating there was additional discovery outstanding and that the date
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should remain the same. (See Exhibit T, for my letter and e-mails exchanged with the Referee.)

Needless to say, counsel never sent me any requests for discovery nor did he provide any
discovery. Counsel’s objection to my request was only done to further delay and prolong the
matter so Defendant could continue to live for free and at my client’s expense.

Defendant’s actions in failing to comply with the Court’s discovery Order were willful,
deliberate and contumacious. This conduct was demonstrated over and over again by
Defendant’s repeated failure to produce discovery despite my multiple requests and demands.
Counsel offered no excuses and did not seek an extension of time for these defaults. In fact, the
case was certified trial ready at our compliance conference on July 18, 2016, the trial readiness
order was signed by the court on July 18, 2016 and the note of issue was filed and served on
August 2, 2016. No extensions for discovery were requested by Defendant’s counsel at the
conference or any other time. (See Exhibit U)

The determination to strike a pleading rests in the sound discretion of the Court. Plaintiff
has met her burden of proof that Defendant’s conduct was wilfull, deliberate or contumacious in
nature thus shifting the burden to Defendant to demonstrate a reasonable excuse.

Under the circumstances of the case at bar, it would be appropriate for this Court to strike
Defendant’s pleadings (Verified Answer) and further direct that all issues be deemed resolved in
favor of Plaintiff and that Defendant be prohibited from suppotting or opposing designated
claims or defenses and from producing any evidence at the trial.

Likewise, under CPLR §3211, Defendant’s Affirmative Defenses and Counterclaim
should be dismissed. Defendant’s affirmative defenses include; failure to state a cause of action;
mmproper service; statute of limitations; that the interests of the parties has not been determined;
claims are barred by estoppel, laches and unclean hands and payment, satisfaction and offset.
Defendant’s only counterclaim is that Plaintiff gifted the property to Defendant and therefore the

property belongs to Defendant.
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Contrary to Defendant’s assertion that the Answer failed to state a cause of action, the
complaint did state a cause of action and as such the case cannot be dismissed pursuant to CPLR
3211¢a)(7).

When deciding whether or not a complaint should be dismissed pursuant to CPLR
3211(a)(7), the court must construe the complaint in the light most favorable to the plaintiff, and
all factual allegations must be accepted as true, limiting the inquiry to whether or not the
complaint states, in some recognizable form, any cause of action known o our law. (See World

Wide Adjustment Bureau ef al., v. Edward S. Gordon Company. Inc.. et al., 111 AD2d 98)

In assessing the sufficiency of the complaint, the court must also consider the allegations
made in both the complaint and the accompanying affidavit, submitted in opposition to the
motion, as true and resolve all inferences which rcasonably flow therefrom, in favor of the
plaintiff, (See Joel v. Weber, 166 Ad2d 130)

The sufficiency of a pleading to state a cause of action generally depends upon whether or
not there is substantial compliance with CPLR §3013, which requires that statements in a
pleading be sufficiently particular to give the court and parties notice of the transactions or
occurrences intended to be proved and the material elements of each cause of action.

Pleadings should not be dismissed or ordered amended unless the allegations therein are
not sufficiently particular to apprise the court and parties of the subject matter of the controversy.
Further, every pleading question should be approached in the light of CPLR §3026, requiring that
pleadings shall be liberally construed and that defects shall be ignored if a substantial right of a
party is not prejudiced. This shifts the burden upon the party who is attacking the pleading to
show that deficiencies exist in its allegations to the extent that the opposing party is prejudiced.

In reviewing the pleadings under the prejudice test the court should disregard pleading
irregularities, defects, or omissions that do not reasonably mislead one as to the identity of the
transactions or occurrences sought to be litigated or as to the nature and elements of the alleged

cause or defense,
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In the case at bar, Plaintiff’s Verified Complaint clearly stated the elements necessary for
a cause of action for partition of the property under RPAPL §901, to wit; demonstrating
ownership, right to possession to the property and as assertion that physical partition alone could
not be made without great p.rejudice.

As such, Defendant’s first affirmative defense should be dismissed.

Defendant alleges as her second affirmative defense, that she was improperly served and
as such the court lacks jurisdiction over her. This defense is wholly without merit and should be
dismissed.

On November 17, 2015, at 12:55pm, Defendant was personally served with the Summons
with Notice and Verified Complaint by Carlos Castro at the subject property where defendant
was residing, to wit; 105-H Nottingham Road, Bedford Hills, NY. In addition, Mr, Castro
personally served Defendant with the Notice of Pendency on November 21, 2015 at 10:45am at
the subject property where defendant was residing. (See Exhibit V, copies of the affidavits of
service which were filed on NYSCEF on November 24, 2015)

In addition, Defendant admitted to being served with the Complaint at her deposition.
(See Ex. J, pgs. 32 and 62)

Based upon the Affidavits of Service and more importantly, Defendant’s own admission
that she was served with the documents, her second affirmative defense should be dismissed.

Defendant alleges as her third affirmative defense, that Plaintiff’s claim is barred by the
statute of limitations. Once again, this defense is without merit. An action for partition is an
action for the recovery of real property. There is no designated statute of limitations period for
the commencement of a partition action.

Generally there is no limitation period for bringing a partition suit, as a cause of action for
partition 18 a continuing one during the existence of co-tenancy. RPAPL §901 does not contain a
limitation on when the action can be taken.

In the case at bar, the action was commenced 2 years and 3 days after the purchase of the
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subject property. The property was purchased on November 15, 2013, and the action was
commenced on November 12, 2015, Since the parties co-tenancy is still in existence and was at
the time of commencement of this action and since there is no statute of limitations applicable to
a NY partition action, Defendant’s third affirmative defense should be dismissed.

Defendant alleges in her fourth affirmative defense, that Plaintiff’s claim for partition and
sale cannot be made until the parties’ interest in the property has been established. Contrary to
Defendant’s attorneys improper use of this argument as a defense it is merely a part of the statute
and does not in and of itself prevent the partition and sale of a property in dispute.

RPAPL §915 states that before a partition or sale may be directed, a determination must
be made as to the rights, shares, or interests of the parties and, in those cases wherein a sale is
demanded rather than an actual physical partition, whether the property or any part thereof is so
situated that a partition thereof cannot be made without great prejudice to the owners.

Determinations of the rights and shares of the parties must be made by declaration of the
court directly or after a reference to take proof and report. (See RPAPL §911 and §907) In
addition, inquiry and ascertainment by the court or by reference into the existence of creditors
having liens or other interest in the premises is also required by RPAPL § 913. (See Ex. M)

All that being said, Plaintiff has set forth in her verified complaint what interests the
parties have in and to the subject property. In addition, Plaintiff has established without
contradiction, what her financial rights and interests are in and to the subject property. In fact,
Plaintift has established without contradiction that her equity interest in the property totals
$327,643.62. Whereas, Defendant has NO equity interest in the property because she has not put
forth ONE PENNY toward its purchase and or maintenance since its purchase in November 2013
to the present.

Thus, it would be very easy for this Court to determine the parties’ respective interests
and equities in the property. It wouldn’t even require a hearing as Defendant has already admitted

in her deposition that she has not contributed toward the condos purchase or for the taxes,

- 15 -

45 of 48



insurance and maintenance fees since the purchase. What more evidence does the court need than
Defendant’s own testimony and the exhibits used at the deposition and those contained in this
application. We also know that Defendant has a lien against her which lien was placed against
the property as evidenced in the title report.

If the Court is inclined to conduct a hearing for this purpose, it should be immediately put
on the calender so as to not waste any more time or Plaintiff’s money (she is solely paying for the
condo carrying charges). However, it should not prevent the court from partitioning the property
and for its sale. The request for a such a hearing was sought in Plaintiff ’s complaint and in the
instant motion in anticipation of Defendants continued attempts to delay these proceedings.

Defendant alleges in her fifth affirmative defense, that Plaintiff’s claim for partition and
sale are barred by laches, estoppel and/or unclean hands. These defenses are without merit.

Whether a elaim is barred by laches must be determined by the facts and circumstances in
each case. Laches in the legal sense is not mere delay but a delay that causes a disadvantage to
another. In order to prove the affirmative defense of laches, a defendant must demonstrate that
there has been an unreasonable delay in asserting the claim and that the defendant was materially
prejudiced by that delay.

In the case at bar, Plaintiff provided Defendant with every opportunity to comply with the
parties’ first agreement to obtain a mortgage. However, Defendant failed to even try to obtain a
mortgage. Thereafter, a second agreement was executed wherein Plaintiff provided Defendant
with additional time to obtain a mortgage, sign over the deed to Plaintiff and pay rent and then
buy out Plaintiff one she obtained a mortgage. Once again Defendant failed to comply.

Thus, there was no intentional or unreasonable delay by Plaintiff in filing the claim for
partition. She filed once she knew that Defendant was not going to cooperate and sign over the
condo to Plaintiff, which occurred sometime in the fall of 2015. Secondly, there was no harm or
material prejudice to Defendant. Instead, Defendant has continued to live in the property for

FREE while Plaintitf continues to pay for the condo expenses. As a result, laches does not apply.
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Likewise, the defense of estoppel does not apply because Plaintiff did not perform an act
which caused an injury to Defendant. In fact, Plaintiff’s acts have been nothing short of
completely supporting Defendant and solely providing a roof over her head for the past 33
months, and instead of being grateful, Defendant has tried to steal the property from Plaintiff by
failing to comply with the two agreements leuntarily executed by the parties.

Similarly, Defendant’s defense of unclean hands is misplaced. Plaintiff’s conduct has not
been inequitable, unfair or deceitful. If anyone has exhibited said conduct of unclean hands it is
Defendant.

Lastly, Defendant alleges in her sixth affirmative defense, that Plaintiff’s claim for
partition and sale are barred by payment, satisfaction and offset. These defenses are also without
merit. Defendant has not provided ONE PENNY toward the purchase of the condo or for the
maintenance of the condo since its purchase, including payments for the taxes, insurance and
monthly maintenance fees. Thus, there is no payment or satisfaction defense available to
Defendant.

Likewise, I fail to see where Plaintiff owes Defendant an ascertained amount of money to
set-off her respective debts owed to Plaintiff. As previously stated, Defendant has not paid or
contributed in anyway to the purchase of the condo or its maintenance, ever. The only money
paid by Defendant to Plaintiff were 6 interest payments of $1,661.17. The payments were
credited to Defendant, who now owes Plaintiff $44,848.29 in overdue interest payments.

Defendant’s counterclaim states that the property was a “gift” to her from Plaintiff and
therefore she is entitled to a judgment declaring her as the owner of said property.

As stated throughout Plaintiff’s Affidavit, my Affirmation and this Memo of Law,
Defendant has provided not one iota of evidence or documentation that would support her theory
that the property was a gift. Defendant was repeatedly asked for documentation that would
support her claim of a gift and each time she failed to provide any documents.

The required elements to prove a gift don’t exist. There was no donative intent by
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Plaintiff to make a gift, as evidenced by the two agreements executed by the parties. Likewise,
the competency of my client to understand the nature of her act is belied by the two agreements
and the fact that she has made this type of transaction before to help her nephew without
incident. Plaintiff has not given up or divested herself of all control of the asset as evidenced by
her continuing to pay for the carrying charges of the condo, whereas Defendant pays for nothing,
Lastly, the lack of consideration was due solely to Defendant’s negligence in failing to even try to
obtain a mortgage in compliance with the parties agreement and with their intent.

As such, and contrary to Defendant’s position, there is no evidence that the property was
a gift to Defendant.

CONCLUSION

For the reasons separately and collectively set forth herein the Court should grant Plaintiff
all of the relief as set forth in her motion papers including summary judgment, the immediate sale
of the condo and to strike Defendant’s Answer and dismiss her Affirmative Defenses and

Counterclaim and for such other and further relief as this Court deems just and proper.

Dated: White Plains
August 30, 2016

Respectfully submitted,

S cuint mu/ ;

William V. Cally !

é
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